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This thesis examines the constitutional position in relation to those geographical areas over
which the Commonwealth has sole power. These are the Territories, and Commonwealth
places (over which, however, the States may retain some vestigial power). The thesis seeks to
give a comprehensive account of the constitutional law concerning these heads of power.
The thesis traces the tortuous history of the case law on the Territories, with its many
instances of inconsistent decisions and dicta. In the words of a High Court Judge, Sir Douglas
Menzies, the cases have "not resulted in a coherent body of doctrine". The problems have
been particularly acute in regard to the exercise of judicial power, and they are compounded
by the silence of the Constitution on some major issues concerning the Territories, such as the
relationship between the 'Territories' power and the Constitution as a whole.
The thesis' main contention is that, contrary to predominant doctrine, the constitutional
position of the Territories and of Commonwealth places is federal, not 'disparate'. In this
connection, several tenets are advanced: first, that the Constitution must be interpreted as a
whole—that is, as a single instrument; secondly, that the Territories are an integral part of
Australia, and their inhabitants, while not enjoying all the constitutional benefits of State
residents, are full members of the Australian community; and thirdly, that there is no
constitutional distinction to be drawn between different classes of Territory—thus, despite
some contrary suggestions, there is no distinction between 'internal' and 'external' Territories
or between Territories acquired from the States and Territories otherwise acquired.
The thesis explores the particular difficulties, notably in the judicial sphere, that arise from
the relevant case law, and it critically examines the cases against the text of the Constitution,
as well as against the yardstick of those tenets. With regard to the Territories, the thesis
analyses the constitutional topics of executive power and self-government. It considers
particular issues concerning each of the three self-governing Territories, including the special
status of the Australian Capital Territory as the federal "seat of government".
In addition, the thesis looks at the constitutional position in the United States concerning
Territories, federal enclaves and the American seat of government (the District of Columbia).
The thesis draws a comparison between the American position and the corresponding position
in Australia, and it critically considers the judicial interpretation, in both countries, of the
constitutional grant to the federal legislature of exclusive, or sole, power over such
geographical areas. This process assists an evaluation of the Australian position.
The thesis concludes that, in some respects, the Australian case law has gone seriously astray,
especially in treating the 'Territories' power as more or less separate from the rest of the
Constitution. This judicial approach has led to a convoluted and confusing situation. Despite a
degree of amelioration as a result of some more recent cases, the corrective process is by no
means complete. The courts are hampered in their development of a "coherent body of
doctrine" by the random way in which cases come before them, and it is unlikely that the
position can be fully retrieved solely by judicial decisions. The thesis therefore proposes
various reforms, and it sets out, in an appendix, proposed amendments of the Constitution.
In addition to expounding and criticising the case law on the constitutional topics under
discussion, the thesis reviews and, where appropriate, cites from the relevant legal literature.
The thesis considers the Australian case law as decided down to the end of 2004.
ACKNOWLEDGMENTS
In presenting this thesis, it is both my duty and my pleasure to acknowledge the generosity
and kindness of a number of persons and institutions, and to each of them I express my
sincere appreciation. First, I am particularly indebted to my supervisor, Dr Bede Harris, of the
University of Canberra, for his unfailing helpfulness in giving advice, guidance, constructive
criticism and much-needed encouragement.
Law libraries have been wholly indispensable to my researches. I am very grateful to the
library staff, and especially Hugh Malcolm, of the University of Canberra for their kind
assistance throughout my research project. I am indebted also to the Institute of Advanced
Legal Studies of the University of London for the use afforded to me of their library on two
visits that I made to London. The library's literature on United States law proved especially
useful to my researches for that aspect of my thesis. I must also acknowledge, and gladly do
so, the help I have received from being able to use the law libraries of the Australian National
University, the High Court of Australia, the Supreme Court of the Australian Capital
Territory and the ACT Department of Justice and, just as importantly, from the members of
staff of those libraries.
I am grateful to the University of Canberra for relieving me of that modern bane of students'
lives, namely HECS fees. I must also record with thanks the assistance I have received from
the University's student administration staff.
I should also like to express my thanks to the ACT Parliamentary Counsel's Office for
permission (during the earlier stages of my project, when I was working in the Office) to use
the Office's facilities in connection with my preparation of this thesis. Last but certainly not
least, I am indebted to my friends Keith Sayers and Rosemary Scott for their kind help with














A—Issues to be examined 1
B—Methodology 8
C—Comparisons to be made 12
D—An Overview of the Territories 14
E—The Function of Territories in the Constitutional 16
Scheme
F—A Summary of the following Chapters 17B
CASES ON THE TERRITORIES POWER IN
RELATION TO THE CONSTITUTION
A—Preliminary 18
B—The Early Period (1913 to 1931) 19
C—A Period of Reappraisal (1945 to 1976) 26






THE TERRITORIES POWER AND THE
CONSTITUTION AS A WHOLE
A—Does the Territories Power have a 'Dual Nature'? 70
B—Are there Different Classes of Territory? 77
C—Constraints on the Territories Power 83
D—The Applicability of Specific Constitutional 95
Provisions
E—The Relevance of General Constitutional Principles 101
F—Summary 107
JUDICIAL POWER AND THE TERRITORIES
A—Preliminary 108
B— The Relationship between Ch III and s 122 116
C—The High Court 135
D—Courts of the Territories 145
E—Federal Courts in relation to Territories 156
F—State Courts in relation to Territories 164




Chapter 6 GOVERNMENT OF THE TERRITORIES
A—Preliminary 176
B—Acquisition and Cession 177
C—Executive and Prerogative Power 181
D—Extraterritorial Operation of Territory Legislation 190
Chapter 7 THE SELF-GOVERNING TERRITORIES
A—General Considerations 195
B—The Australian Capital Territory 202
C—The Northern Territory 207
D—Norfolk Island 208
Chapter 8 COMMONWEALTH PLACES
A—The Constitutional Position as understood before 212
1970
B—The Trilogy of Cases in 1970 216
C—The Commonwealth's Response to the 1970 Cases 223
D—Later Cases 224
E— The Present Position 226
F—Comparison of Territories and Commonwealth 231
Places
Chapter 9 TERRITORIES, FEDERAL PLACES AND
THE SEAT OF GOVERNMENT—THE
UNITED STATES' EXPERIENCE
A—Preliminary 232
B—Acquisition and Government of United 23 3
States Territories
C—The Application of Constitutional Provisions 236
to Territories
D—Courts in United States Territories 248
E—Federal Enclaves 251
F— The District of Columbia 265
\ G—Conclusion 269
Chapter 10 AUSTRALIA AND THE UNITED STATES
—A COMPARISON
A—Preliminary 271
B—The Territories Powers Generally 271
C—The Australian and American Provisions Compared 276
D— The Courts of Territories 279




Chapter 11 A CRITIQUE OF THE CASE LAW
A—Preliminary
B—The Early Territory Cases











B—An Outline of Current Issues










Appendix 1 A CRITIQUE OF KEYZER'S ARTICLE:
The "Federal Compact", the Territories and
Chapter III of the Constitution
342
Appendix 2 A PROPOSAL FOR AMENDMENTS OF THE






Abebe v The Commonwealth (1999) 197 CLR
510
Adelaide Company of Jehovah's Witnesses Inc v
The Commonwealth (1943) 67 CLR 116
Ah Yick v Lehmert (1905) 2 CLR 593
Air Caledonie International v The
Commonwealth (1988) 165 CLR 462
Airlines of New South Wales Pty Ltd v State of
New South Wales (1965) 113 CLR 54
Alexander, see: Waterside Workers' Federation
of Australia v J WAlexander Ltd
Alexandra Private Geriatric Hospital Pty Ltd v
The Commonwealth (1987) 162 CLR 271
Allders International Pty Ltd v Commissioner of
State Revenue (Vic) (1996) 186 CLR 630
Amalgamated Society of Engineers v Adelaide
Steamship Co Ltd (the Engineers' case) (1920)
28 CLR 129
American Insurance Co v Canter (\ 828) 26 US
511; 1 Pet. 511 (also reported sub nom. American
Insurance Co v 356 Bales of Cotton)
American Publishing Co v Fisher (1897) 166 US
464
AMS v AIF; AIF v AMS (1999) 199 CLR 160
Anderson v Eric Anderson Radio and TV Pty Ltd
(1965) 114 CLR 20
Ansett Transport Industries (Operations) Pty Ltd
v The Commonwealth (1977)
139 CLR 54
Attorney-General (Cth) v Breckler (\ 999) 197
CLR 83
Attorney-General (Cth) v Colonial Sugar
Refining Co Ltd (1913) 17 CLR 644
Attorney-General (Cth) v MacFarlane (1971)18
FLR150
Attorney-General fCth) v The Queen (the
Boilermakers' case, Privy Council) (1957) 95
CLR 529
Attorney-General (NSW) v Brewery Employees
Union ofNSW(\90&) 6 CLR 469
Attorney-General (NSW) v Butterworth & Co
(Australia) L/d(1938) 38 SR (NSW) 195
Attorney-General (NSW) v Stocks and Holdings
(Constructors) Pty Ltd(\970) 124 CLR 262
Attorney-General (NSW), Ex rel. McKellar v The








8, 13, 223, 225 - 226, 227 - 228, 230, 231,
231 A, 285
164, 167, 168, 186, 229, 250, 292, 308, 309,
311,343
236, 249, 252, 269, 279, 280
238,281
36 - 37, 59, 64 - 65, 68, 79, 98 - 99, 104, 104,
105-107, 107A, 150, 154,190















Attorney-General (Viet.), Ex rel. Black v The 99
Commonwealth (1981) 146 CLR 559
Attorney-General (WA), Ex rel. Ansett Transport 9, 32, 99, 107A, 165
Industries (Operations) Pty Ltd v Australian
National Airlines Commission (1976) 138 CLR
492
Attorney-General (WA) v Marquet (2003) 202 86, 181
ALR 233
Attorney-General of St. Christopher, Nevis and 293
Anguilla v Reynolds [1980] AC 637
Australian Agricultural Co v Federated Engine- 293
Drivers and Firemen's Association of Australia
(1913) 17 CLR 261
A ustralian Broadcasting Commission v Jacobs 190
(1991)56SASR274
Australian Capital Television Pty Ltd v The 73, 91, 95, 101 - 103, 297, 323
Commonwealth (1992) 177 CLR 106
Australian Communist Party v The \ 87, 196
Commonwealth (1951) 83 CLR 1
Australian National Airways Pty Ltd v The 26 - 27, 71 - 72, 122, 205, 291, 296, 314-315
Commonwealth (1945) 71 CLR 29
Bakelite Corporation; Exparte (1929) 279 US 268
438
Bollard, Re; Ex parte Wright (1955) 1 FLR 473 115,131
Balzac v Porto Rico (1922) 258 US 298, 305 243, 244
Bank of New South Wales v The Commonwealth 42
(1948) 76 CLR 1
Barton v The Commonwealth (1974) 131 CLR 184
477
Bateman Project Engineering Pty Ltd v Pegasus 3 7
Gold Australia Pty Ltd (2000) 155 FLR 354
Baxter v Commission of Taxation (NSW) (1907) 56, 291, 292
4 CLR 1087
Benson v United States (1892) 146 US 325 261
Bernasconi; see: R v Bernasconi
Berwick Ltd v Gray (1976) 133 CLR 603 14, 25, 28,43, 68 - 69, 78, 81, 83, 85 - 86, 87,
\ 130-131, 134, 147, 159, 181,200,209,287,
' 317
Bevelon Investments Pty Ltd v Melbourne 231
Corporation (1976) 135 CLR 530
Bilodeau v Attorney-General of Manitoba 169
(1986)27DLR(4th)39
Binns v United States (1904) 194 US 486 248
Blunden v The Commonwealth (2003) 203 ALR 155, 156, 194A
189
Booth v Wyvill (\ 989) 85 ALR 621 190
Boilermakers' case; see: R v Kirby; Ex parte
Boilermakers' Society of Australia
Table of cases — continued
Boiling v Sharpe ( 1 954) 347 US 497
Bonser v La Macchia ( 1 969) 1 22 CLR 177
Botany, Council of the Municipality ofv Federal
Airports Corporation (1 992) 1 75 CLR 453
Brandy v Human Rights and Equal Opportunity
Commission (1995) 183 CLR 245
Breavington v Godleman ( 1 988) 1 69 CLR 41
British Imperial Oil Co v Federal Commissioner
of Taxation (1925) 35 CLR 422
Brodie v Singleton Shire Council (200 1 ) 206
CLR 5 12
Brown v Topeka ( 1 954) 347 US 483, 495
Buchanan v The Commonwealth (1913)16 CLR
315
Buck v Bavone ( 1 976) 135 CLR 110
Calero-Toledo v Pearson Yacht Leasing Co
(1974) 416 US 663
Califano v Gautier Torres ( 1 976) 43 5 US 1
California Coastal Commission v Granite Rock
Co (1987) 480 US 572
Gallon v Wilson ( 1 888) 1 27 US 540
Cornfield v United States ( 1 897) 1 67 US 5 1 8
Capital Duplicators Pty Ltd v Australian Capital
Territory ( 1 992) 1 77 CLR 248
Capital TV& Appliances Pty Ltd v Falconer (NO
/; (1971) 125 CLR 591
Cappaert v United States ( 1 976) 426 US 1 28
Chancy v Chaney ( 1 949) 20 1 P 2d 782
Chow Hung Ching.v The King ( 1 948) 77 CLR
449
Chu Kheng Lim v Minister for Immigration
( 1 992) 176 CLR 1
Chung Teong Toy v Musgrove (1888)14 VLR
349
Cincinnati Soap Co v United States ( 1 936) 30 1
US 308
Clunies-Ross v The Commonwealth ( 1 984) 155
CLR 193
Cockle v Isaksen ( 1 957) 99 CLR 155










5, 9, 1 9 - 20, 2 1 , 23, 26, 27, 42-43, 44, 70,
84, 95, 96, 1 07A, 115,124,1 66, 1 68, 1 74, 207,
210, 229, 231, 297, 298 - 302, 303, 304, 305,








6, 7, 32 - 33, 48, 69, 77, 78 - 79, 80 - 8 1 , 87,
97 - 98, 1 00, 1 02, 1 04 - 1 05, 1 79, 1 80, 1 90,
1 93, 1 97 - 1 99, 200 - 20 1 , 203, 206, 225, 274,
275, 296, 297, 322, 342 - 343
6,31, 35, 38, 46, 47, 49, 5 1, 53, 54, 55, 56, 58,
59, 60, 63, 64, 66, 67, 68, 72 - 73, 74, 97, 109,
1 14, 1 16, 128 - 130, 132, 133, 134, 137, 146 -





108, 110, 112, 115
1 85







Cos v United Stales (1894) 155 US 76 234, 250, 251
Cole v Whitfield(1988) 165 CLR 360 78 - 79, 85, 104, 105, 106, 107A
Colina, Re; Exparte Torney (1999) 200 CLR 65, 167
386
Collins v Charles Marshall Pty Ltd (195 5) 92 54
CLR 529
Collins v Yosemite Park and Curry Co (1938) 258
304 US 518
Commonwealth, The v Christmas Island Resort 15
Pty Ltd (1998) 158 ALR 699
Commonwealth, The v Colonial Combing, 65, 67
Spinning and Weaving Co Ltd (the Wooltops
case) (1922) 31 CLR 421
Commonwealth, The v Limerick Steamship Co 291
Zfc/(1924)35CLR69
Commonwealth, The v Mewett (1997) 191 CLR 46, 57
471
Commonwealth, The v New South Wales (1923) 213-214, 215, 216, 220
33 CLR 1
Commonwealth, The v Western Australia (1999) 230
196 CLR 3 92
Commonwealth, The v Woodhill (1917) 23 CLR 178
482
Cope Allan (Australia) Ltd v Celermajer (\ 968) 193
11 FLR 488
Cotter v Workman (1972) 20 FLR 318 193
Council of the Municipality of Botany v Federal
Airports Corporation; see: Botany, Council of
the Municipality ofv Federal Airports
Corporation
Croome v Tasmania (1997) 191 CLR 119 61, 63, 250
Cunliffe v The Commonwealth (1994) 182 CLR 106
272
Damjanovic & Sons Pty Ltd v The 293, 295
Commonwealth (1968) 117 CLR 390
Denies v Ryan [ 1934] ALR 98 205
Davis v The Commonwealth (1988) 166 CLR 79 199, 320
De Funis v Odegdard (1974) 416 US 312 250
De Groot v UnitedWates (\ 867) 5 Wall. 419, 18 251
Law Ed. 700
De Lima v Bidwell (1901) 182 US 1 240, 241, 244, 248
Deakin v Webb (\ 904) 1 CLR 585 292
Dingjan, Re; Ex parte Wagner (1995) 183 CLR 110
323
District of Columbia v Carter (1973) 409 US 418 266
District of Columbia v Thompson Company 267
(1953) 346 US 100
Dohnert Muller Schmidt & Co, Re; Attorney- 88




Dooley v United States (1901) 182 US 222 240
Dorr v United States (1904) 195 US 138 241, 242, 243, 247
Douran v Whisker (1946) 72 CLR 595 140
Dowries v Bidwell (1901) 182 US 244 236, 239, 240 - 242, 243 - 244, 246, 247, 273,
274
Dunphy v Kleinschmidt (1871) 78 US 610 238
Durham Holdings Pty Ltd v New South Wales 324
(1999) 166ALR500
Eastman v Director of Public Prosecutions 207
(ACT) (2003)196 ALR 1
Eastman v The Queen (2000) 172 ALR 39 47, 168
Eastman, Ex pane; see: Governor, Goulburn
Correctional Centre, Re; Ex parts Eastman
Edie Creek Pty Ltd v Symes (1929) 43 CLR 53 52,55
El Vocero de Puerto Rico v Puerto Rico (1993) 246
508 US 147
Engineers' case; see: Amalgamated Society of
Engineers v Adelaide Steamship Co Ltd
Esmonds Motors Pty Ltd v The Commonwealth 196
(1970) 120 CLR 463
Esso A ustralia Resources Ltd v Commission of 57
Taxation (\ 999) 201 CLR 49
Evans v Common (1970) 398 US 419 264, 287
Examining Board of Engineers (etc.) v Flores de 245, 246
0fm>(1976)426US572
FAI Insurances Ltd v Winnecke (1982) 151 CLR 181
342
Faithorn v Territory of Papua (193 8) 60 CLR 200
772
Federal Capital Commission v Laristan Building 25, 57, 72, 121, 124, 137, 158, 162, 203, 205,
and Investment Co Pty Ltd (\ 929) 42 CLR 582 314, 329
Federal Commissioner of Taxation v EO Farley 18 7
/,/</( 1940) 63 CLR 278
Federal Power Commission v Idaho Power Co 263
(1952) 344 US 17
Felton v Mulligan (1971) 124 CLR 367 66, 149
Ffrost v Stevenson (1937) 58 CLR 528 26, 27, 82, 83, 177, 276, 315
Filippino American^ Veterans' and Dependants' 247
Association v United States (1974) 391 F Supp.
1314
Firemen's Insurance Co of Washington DC v 267
Washington (1973) 483 F 2d 1323
First National Bank, County of Yankton (1880) 234
101 US 129
Fishwick v Cleland (1960) 106 CLR 186 79, 83, 177, 179, 200, 329
Fittock v R (2003) 197 ALR 1 97, 149, 199, 306
F/osfvCo/K?w(1968)392US83 250





Freebom v Smith (1865) 2 Wall. 160, 17 Law 251
Ed. 922
Gazzo v Comptroller of Stamps (Vic.) (1981)149 229
CLR 227
George Hudson Ltd v Australian Timber 52
Workers' Union (1923) 32 CLR 413
Gibbons v District of Columbia (1886) 116 US 267
404
Giris Pty Lid v Commissioner of Taxation (1969) 196 - 197
119 CLR 365
Glidden Co v Zdanok, Lurk v United States 267 283
(1962) 370 US 530
Goetze v United States (1901) 182 US 221 240
Gordon v United States (1865) 2 Wall. 561, 17 250, 251
Law Ed. 92
Goryl v Greyhound Australia Pty Ltd (1994) 179 100
CLR 463
Gould v Brown(1998)193CLR346 5, 6, 31, 37; 39, 52, 60, 62, 64, 68, 131, 140,
143, 144, 150, 156-157, 159, 160, 162, 170-
171,174
Governor, Goulburn Correctional Centre, Re; 5, 38 - 39, 42, 43 - 44, 47, 52, 53, 54 - 55, 69,
Exparte Eastman (1999) 200 CLR 322 75, 114, 131, 132-134, 148, 149, 150, 153,
154, 156, 161, 163, 169, 170, 172, 173, 174,
205, 231 A, 279, 296, 297, 303, 316, 325, 329
Guam. Territory of v Olsen (1977) 431 US 195 249
Ha v New South Wales (1997) 189 CLR 465 169, 315
Hall v National and General Insurance Co Ltd 191
[1967JVR355
Hamilton v Dillin (1875) 88 US 73 234
Harper v National Coal Board (Intended Action) 322
[1974] QB 614
Harris v Rosario (1980) 446 U S 651 247
Hawaii v Mankichi (1903) 190 US 197 243
Heiner v Scott (1914) 19 CLR 381 199
Hepburn v Ellzey (1805) 2 Cranch. 445 235, 266
Hess v White (1896) 43 P. 620 238
Hooven & Allison Co v Evatt (1945) 324 US 652 247
Hostetter v IdlevtilH Bon Voyage Liquor Corp 264
(1964) 3 77 US 324
Huddart Parker & Co Pty Ltd v Moorehead 61
(1908) 8 CLR 330
Humble Pipe Line Co v Waggonner (1964) 3 76 256, 25 8
US 369
Ibralebbe v R [ 1964] AC 900 86, 87
Inter Island Steam Navigation Co v Territory of 243
Hawaii (1938) 305 US 305 US 306





James v Dravo Contracting Co (1937) 302 US 252, 254, 257, 261
134
James v The Commonwealth (1936) 55 CLR I 47
James v United States (1906) 202 US 401 268
John v Federal Commissioner of Taxation (1989) 290, 318
166 CLR 417
John Pfeiffer Pty Ltd v Rogerson (2000) 203 8, 77, 99, 100 - 101, 148, 150, 151, 155, 191,
CLR 503 193,194,331
Johnson v Kent (1975) 132 CLR 164 184- 185, 188,230,231
Johnston Fear & Kingham v The Commonwealth 182
(1943) 67 CLR 314
Jolley v Mainka (1933) 49 CLR 242 23, 25 - 26, 82 - 83, 183
Jones v United States (1890) 137 US 202 234, 238 - 239
Judiciary and Navigation Acts, In re (1921) 29 5, 23, 61, 62 - 63, 70, 71, 109, 117, 119, 139,
CLR 257 140,168,171,308,311
Jumbunna Coal Mine NL v Victorian Coal 291
Miners'Association (1908) 6 CLR 309
K & S Lake City Freighters Pty Ltd v Gordon & 294
Gotch LtdXI985) 157 CLR 309
Kable v Director of Public Prosecutions (NSW) 10, 17, 63, 111, 113, 114, 115, 285, 326C, 333,
(1996) 189 CLR 51 342,346
Kangaroo Point East Association Inc v Balkin 222
(1993)119 ALR 305
Kansas v Colorado (1907) 206 US 46 259
Keller v Potomac Electric Power Co (1922) 261 251, 268 - 269
US 428
Kinsella v United States; Ex rel Singleton (1960) 244
361 US 234
Kleppe v New Mexico (1976) 426 US 529 259, 260, 262
Kohl v United States (1876) 91 US 367 259
Kruger v The Commonwealth (1997) 190 CLR 1 6, 17A, 32, 33, 43-44, 45, 48, 50, 55, 62, 63,
64, 67, 68, 70, 74, 81, 82, 85, 92 - 95, 98, 99,
104-105, 111, 112-113, 139, 147-148, 164
- 165, 170, 178, 207, 274, 296, 297, 313
Lamshed v Lake (1958)99 CLR 132 6,7,9, 17D, 18,27-28,31,32,35,37,42,45,
48, 55, 59, 66, 67, 68, 69A, 71, 72, 73, 75, 76,
84 - 85, 87, 93, 96, 97, 98, 100, 105, 107A,
122-123, 124, 125, 127, 128, 129, 131, 145,
150, 160, 165, 169, 170, 190, 191, 192, 193,
204, 207, 296, 299, 303, 313, 315, 318, 320,
324,331,340,344
Lange v Australian Broadcasting Corporation 6, 57, 77, 93, 103, 104, 288A
(1997) 189 CLR 520
Language Rights under the Manitoba Act 1870; 169
Reference re (1985) 19 DLR (4th) 1
Laristan; see: Federal Capital Commission v
Laristan Building and Investment Co Pty Ltd





Leeth v The Commonwealth (1992) 174 CLR 455 104, 110, 112, 113, 115
Lewis v United States (\ 998) 523 US 155 264
Lexecon Inc v Milberg Weiss (1998) 523 US 26 240, 295
Lipohar v The Queen (1999) 200 CLR 485 53, 57, 76, 100
Liversidge v Anderson [ 1942] AC 206 294
Longshoremen's Union v Boyd (1954) 347 US 5, 250
222
Lorenzo v Carey (1921) 29 CLR 243 149
Loughborough v Blake (1820) 5 Whcaton 317; 5 266 - 267
Law Ed. 98
Love v Attorney-General (NSW) (1990) 169 61
CLR 307
Luton v Lessels (2002) 210 CLR 333 61
Mainka v Custodian of Expropriated Property 23, 24, 26, 27, 117, 118, 119
(1924) 34 CLR 297
Mann v Cornell (1999) 201 CLR 1 201 - 202
Martin v Hunter's Lessee (1816) 1 Wheaton 304 120, 251
McAllister v United States (1891) 323 US 1 249
McFadden v Blacker (1900) 54 SW 873 234, 237
McKain v R W Miller & Company (South 100
Australia) Pty Ltd (1991) 174 CLR 1
Melbourne Corporation v The Commonwealth 229
(1947) 74 CLR 31
Metropolitan Gas Co v Federated Gas 294
Employees' Union (1924) 35 CLR 449
Miller v TCN Channel Nine Pty Ltd (\986) 161 105, 293
CLR 556
Mineral Securities Australia Ltd, Re [ 1973] 2 191
NSWLR 207
Mitchell v Barker (1918) 24 CLR 365 78, 117, 288B
Mormon Church v United States (1890) 136 US 234
1
Murphy v Ramsay (IMS) \\4US 15 234-235,277
Musgrave v Palido (1879) 5 App. Cas. 102 185
Mutual Pools & Staff Pty Ltd v The 89
Commonwealth (1994) 179 CLR 155
Natal, Lord Bishop of; Re (1865) 3 Moo. P. C. 187
115 \Nationwide News Pty Ltd v Wills (1992) 177 105
CLR1
New Jersey v New York (1998) 523 US 767 261
New South Wales v The Commonwealth (the 52, 62, 109, 116
Wheat case) (1915) 20 CLR 54
New South Wales v The Commonwealth (the 127, 194





Newcrest Mining (WA) Ltd v The Commonwealth 3, 6, 8, 10, 12, 33 - 34, 48, 50, 69, 73, 74, 76,
(1997) 190 CLR 513 84> 85| 86^ 87'_ 90) 9, [ 92| 95^ 96^ 97' 98^ 99j
100, 107A, 112, 123, 130, 165, 178, 207,
231 A, 288B, 292, 297, 301, 318 - 325, 326C,
325,330
Nicolas v The Queen (1998) 193 CLR 173 110
Nintendo Co Ltd v Centronics Systems Pty Ltd 88
(1994)181 CLR 134
North Australian Aboriginal Legal Aid Service j|^ 343
Inc v Bradley (2003) 192 ALR 701 (Full Federal
Court)
North Australian Aboriginal Legal Aid Service JQ j 14 549 345
Inc v Bradley (2004) 206 ALR 315 (High ' ' '
Court)
Northern Territory v GPAO(\999) 196 CLR 553 6, 28, 35 - 36, 38, 43, 45, 47, 49, 50, 53, 54,
55, 56, 57 - 60, 61, 64, 66 - 68, 73 - 74, 76,
87,91-92, 113, 116, 118, 120, 128, 130, 131,
134-135, 137, 141, 144, 145, 148, 149, 150,
153, 156-157, 158-161, 162, 163, 170, 171
- 172, 173, 207, 300, 310,313, 315, 329, 345
O'Donoghue v United States (1933) 289 US 516 241, 268, 283
Ocampo v United States (1914)US91 243
Pacific Coast Dairy v California Dept of 254, 256, 257, 258
Agriculture (1943) 318 US 285
Paliflex Pty Ltd v Chief Commissioner of State 223
Revenue (2002) ATC 4124 (NSW Supreme
Court)
Paliflex Pty Ltd v Chief Commissioner of State 222 - 223, 226, 285, 287, 288
Revenue (2003) 202 ALR 376 (High Court)
Papadopoulos v Sheraton Park Hotel (\ 976) 410 266
FSupp.217
Parsons v Pratt (1897) 42 L. Ed. 1214; 18 S. Ct. 238
944
Pasini v United Mexican States (2002) 209 CLR 61
246
Paterson v O'Brien (1978) 138 CLR 276 178
Paul v United States (1963) 371 US 245 253, 256, 258, 259, 285
Pearce v Florenca\(l976) 135 CLR 507 194, 194A
Permanent Trustee Australia Ltd v 17C, 226
Commissioner of State Revenue (2004) 79
ALJR 146
Peterswald v Bartley (1904) 1 CLR 497 292, 295
Phillips; see: R v Phillips
Pioneer Express Ltd v Hotchkiss (1958) 101 85, 105, 106
CLR 536




Plaintiff SI 57/2002 v The Commonwealth (2003)
211 CLR476
Polyukhovich v The Commonwealth (1991) 172
CLR501
Porter v The King; Ex pane Yee(l926) 37 CLR
432
page
Powell v Apollo Candle Co (1885) 10 App. Cas.
282
Quan Yick v Hinds (1905) 2 CLR 345
Queensland v The Commonwealth (the second
Territories Representation case) (1977) 139 CLR
585
R (Bancoult) v Secretary of State for the Foreign
and Commonwealth Office [2001] QB 1067
R v Bamford (1901) 1 SR (NSW) 337
R v Barger (l908)6 CLR 41
R v Bernasconi (1915)19 CLR 629
R v Bull( 1974) 131 CLR 203
R v Burah (1878) 3 App. Cas. 889
R v Davison (1954) 90 CLR 353
R v Fineberg [ 1968] NZLR 119
R v Foster; Exports Eastern and Australia
Steamship Co Ltd (1959) 103 CLR 256
R v Holmes (1988) 93 FLR 405
R v Joske; Ex part Australian Building
Construction Employees and Builders'
Labourers' Federation (1974) 130 CLR 87
R v Keyn (1876) 2 Exch. D. 63
R v Kidman (1915) 20 CLR 425
R v Kirby; Ex parte Boilermakers' Society of
Australia (the Boilermakers' case) (1956) 94
CLR 254
R v Phillips (1970) 125 CLR 93
R v Porter (1933)55CLR 182
135
61 -62, 110- 11 1 , 142, 144,285
5, 6, 17, 17D, 23 - 24, 26, 27, 29, 31, 43, 46,
53, 54, 55, 57, 60, 61, 63, 64, 70, 71, 73, 109,
118, 119-120, 121, 122, 124, 126, 129, 136,
138, 139, 140, 142, 143, 144, 146, 148, 153,
154, 157, 158, 159, 160, 161, 162, 167, 168,








5, 6, 17D, 20 - 21, 23, 26, 27, 29, 30, 38, 39,
42, 43, 44, 53, 54, 55, 57, 60, 61, 65, 66, 70,
71,74,75,91,96,97,99, 107A, 115, 116-
117, 118, 119, 121, 122, 123, 124, 125, 128,
133, 136, 137, 140, 141, 142, 143, 144, 145,
148, 149, 151, 154, 157, 160, 162, 166- 167,
168, 169, 172, 173, 174, 195 - 196, 231, 277,
288B, 297, 304 - 308, 309,311, 312, 313, 314,











5, 52, 62, 67, 70, 109, 118, 120, 141, 148, 157,
168- 169, 171,224,251,311,330






R v Public Vehicles Appeals Licensing Tribunal 291
(Tas) (1964) 113 CLR 207
R v Sharkey (1949) 79 CLR 121 45
R v Snow(1915)20CLR315 305
R v Toohey; Ex parte Northern Land Council 188 - 189, 190, 198, 208, 210
(1981) 151 CLR 170
R v Trade Practices Tribunal; Ex parte 61
Tasmanian Breweries Pty Ltd (1970) 123 CLR
361
Rabang v United States (1957) 353 US 427 236
Rasmussen v United States (1905) 197 US 516 246
Rasul et al. v Bush (US Sup. Ct., 28 June 2004) 270
Rees v McCoy (1975)7 ACTR 4 204 - 205
Reference re Language Rights under the
Manitoba Act 1870; see: Language Rights under
the Manitoba Act 1870; Reference re
Reid, Re; Ex parte Bienstein (2002) 182 ALR 181
473
Reid v Covert (1957) 354 US 1 244 - 245, 248
Residual Assco Group Ltd v Spalvins (2000) 202 169
CLR 629
Reynolds v United States (1879) 98 US 145 235, 237
Risk v Northern Territory (2002) 210 CLR 392 194A
River Wear Commissioners v Adamson (\ 887) 2 294
App. Cas. 743
Rivera v Government of the Virgin Islands 243
(1967)375F(2d)988
Roberts v Bass (2002) 212 CLR 1 103
Robertson v Seattle Audubon Society (1992) 503 262
US 429
Roy Morgan Research Centre Pty Ltd v 77
Commissioner of State Revenue (2001) 207 CLR
72
Ruddock v Vadarlis (the "SS Tampa" case) 189
(2001) 183 ALR 1
Russell v Russell (1976) 134 CLR 495 295
Sankey v Whitlam (1978) 142 CLR 1 67
Scott v Sandford(jhe "DredScotf case) (1857) 276
19 How. 393 \
Shaw v Minister for Immigration and 273, 325
Multicultural Affairs (2003) 203 ALR 143
Shell Co of A ustralia Ltd v Federal 61
Commissioner of Taxation (1930) 44 CLR 530
Shively v Bowlby (1894) 152 US 1 234
Silk Bros Pty Ltd v State Electricity Commission 60, 61
(1943) 67 CLR 1
South Sydney City Council v Pali/lex Pty Ltd 223




Spinks v Prentice (1998) 157 ALR 555 (Full 6, 11, 37
Federal Court)
Spinks v Prentice (High Court); see sub nom.: Re
Wakim; Ex parte McNally
Spratt v Hermes (1965) 114 CLR 226 5, 9, 17C, 28 - 30, 31, 38,41, 43, 44,45 - 46,
48, 50, 54, 55, 58, 59, 63, 64, 65, 66, 67, 72,
74, 75, 78, 81, 84, 86, 91, 96 - 97, 99, 100,
112, 114, 122-128, 129, 130, 131, 132, 133,
136, 137-138, 145-146, 147, 150, 154, 157,
158, 162, 163, 169, 170, 173, 178, 203, 204,
205, 209, 217, 275, 280, 289, 295, 296, 297,
300, 303, 307, 313, 315, 316, 317, 318, 321,
323, 326B, 326C, 329 - 330, 341, 344
Springville City v Thomas (1897) 166 US 707 238, 281
SRA v Minnesota (1946) 327 US 558 287 - 288
Standard Oil Co v California (1934) 291 US 242 256
Steamship Coquitlam, The v United States (1891) 250
163 US 346
Stevens v Head (1993) 176 CLR 433 100
Stocks and Holdings; see: Attorney-General
(NSW) v Stocks and Holdings (Constructors) Ply
Ltd
Street v Queensland Bar Association (1989) 168 77
CLR 461
Superior Bath House Co v McCarroll (1941) 312 264
US 176
Surplus Trading Co v Cook (1929) 281 US 647 256,257,261
Svikart v Stewart (1994) 181 CLR 548 8, 13, 17, 199,203,204,205,224-225,230,
296, 326
Teat vR(l962) 108 CLR 620 181
Teori Tau v The Commonwealth (1969) 119 CLR 10, 30, 34 - 35, 78, 84, 87, 88, 90, 91, 95, 98,
564 99, 102, 107A, 209, 275, 292, 297, 316-318,
320, 321, 322, 323, 324, 326, 330, 333
Territory of Guam v Olsen; see: Guam, Territory
ofv Olsen
The Commonwealth; see under: Commonwealth,
The
Theophanous v Herald & Weekly Times Ltd 80, 103
(1984) 182 CLR 104
Thompson v The Queen (1989) 169 CLR 1 77
Torres v Puerto Rico (1979) 442 US 465 241, 245
Tyler, Re; Ex parte Foley (1994) 181 CLR 18 293
United States v Alford (1927) 274 US 264 260
United States v Duel! (1899) 172 US 576 268
United States v Heinszen (1907) 206 US 3 70 235
United States v John Hancock Mutual Life 256
Insurance Co (1960) 364 US 301





United States v San Francisco (1 940) 310 US 16 263
United States v Sharpnack (1958) 355 US 286 263
United States v State Tax Commission of 258, 264 - 265
Mississippi (1973) 412 US 363
United States v Unzueta (1930) 281 US 138 262 - 263
Victoria v The Commonwealth (the PMA Act 181
case) (1975) 134CLR81
Victoria v The Commonwealth (the AAP case) 183
(1975) 134CLR338
Victoria v The Commonwealth (1996) 187 CLR 94
416
Victorian Stevedoring and General Contracting 7, 196
Co Pty Ltd v Dignan (1931) 46 CLR 73
Von Einem v Griffin (1998) 74 SASR 110 201
Wakim, Re; Ex parte McNally; Spinks v Prentice \ 1, 37-38, 39, 57, 58, 61, 62, 64, 67, 68, 108,
(1999) 198 CLR 511 109, 114, 116, 133, 151, 152, 155, 156, 160,
161 - 163, 165,170,172, 174, 216, 295, 296
Walsh & Johnson, Ex parte; re Yates (1925) 37 56, 88, 211, 273, 323
CLR 36
Waters v Acting Administrator of the Northern 201
Territory (1993) 119 ALR 557
Waters v The Commonwealth (1951) 82 CLR 122, 123, 125, 136, 138
188
Waterside Workers' Federation of Australia vJ 4, 109, 119, 139 - 140, 141, 309, 310
W Alexander Ltd (1918) 25 CLR 434
Watts v Territory of Washington (1876) 16 US 250
580
Webb v Outrim [ 1907] AC 81 292
Western Australia v The Commonwealth (the 3,16, 278, 292, 295, 319
first Territories Representation case) (1975) 134
CLR 201
Wilkerson v Territory of Utah (1879) 99 US 130 238,281
Williams v United States (1933) 289 US 557 268
Wilson v Cook (1946) 327 US 128 258, 261, 264
Wilson v Minister for Aboriginal and Torres 5, 62, 111, 115, 141
Strait Islander Affairs (1996) 189 CLR 1
Worthing v Rowell & Muston Pty Ltd(1970) 123 8, 204, 205, 216 - 218, 219, 223, 227, 230,
CLR 89 231,284-285,326
Yarmirr v Northern^ Territory (2001) 208 CLR 1 194 - 194A
Zweibon v Mitchell (1975) 516 F 2d 594 267
